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Federal Consistency Appeal by Millennium Pipeline Company From an Objection
by the New York Departmcnt of State; Scbeduling of Reply Briefs

RE:

Dear Mr. G1eaves:

The pul'pQS~ of this letter is to respond to the requcst of MI. Branden Blum for comments
on a proposed schedule for the submission of reply briefs in the Gaptioned matter. The proposed
schedule would require Millennium Pipeline Company, LP to submit its bnefwithiD 3S days
following receipt of tbc Department of ConuneJce Briefing Order. The New York Department
of State would be required to submit its bricf 10 days following the Cornpany's brief.

The New York Department of State (DOS) supports the sequencing of reply briefs
prop05Qd by the De~t of Conu1\8rU, but resp~tfully requests that the time period for the
DOS reply briefbc established at no less than 35 days following the Company's brief.

The Department of Commerce has traditionally pem1itted sequential Teply briefs in
compl~x "onsistency appeals. This is a compticated appeal in which numerous separate
alternatives have been identified for routing a natural gas pipeline to avoid impaet to the
important HaveRt1'aw Bay habitat. As Commcrce's review and decision wjll be based almost
entirely on a written record, it is important to develop a completc record and to respond to issues

raised, for thc flrst time, by the Company in its reply brief.

We have not yet had the bcncfit ofMillennium's comments on the alternative routes. By
agreement, MiUeDDi\IM did not provide any testimony at the public bearing on the alternatives.
Its reply brief will, therefore, be the fast time that Millennium fully addresses the routing
alternatives. DOS should have the opportunity to rcspond to those comments. Mjllennium
cannot fajrly argue against sequential briefs as itS rep1y brier will lik~ly raise new te(:bnical and
(;ngin~eriag design matters requiring I. response. Simultaneous briefs woWd not allow for DQS
to responc1 to those comments. Moreover, we do not expect Millennium to offer any adjusbnentS
to the alternatives in order to address any such technical or design meUm. Similarly, nos

should have the oppoItUnity to do so.



In addition, just as Millennium has changed its route numerous times throughout the

regulatory process, it is reasonable 10 anticipate minor adjustments in dtc alternative IOUtes if any
technical Or engineering design issues arc raised by the Company. As the alternatives were not

&iven a4equa.te consideration in the regulatory process, it has been left tO DOS to help complete
thc record. Sequential reply brieu will allow DOS to fulfill that obligation.

The Deparnnent of Commerce has proposed that Millennium submit its rep1)r brief within
35 day5 fullowing th~ Briefing Or.der but has given DOS onlylO days to submit i~ reply brief.
On less complex appeab, Comme~e bas scheduled reply briefs a minimum of 60 days following
its Brietin& Order. This is a complex appeal with numero\lS specific alternativea. The DOS
reply briefwil1 be responding not only to public comments, but also to engineerinj is9Ues raised
for the tirtt time in Millennium's brief. We M.li~ve that 10 da.ys "Nould not be sufficient for DOS
to address both public comments and Millennium's anticipated issues regaJding the alternatives.
DOS respectfully requests at )cast 35 days from MiJlcnnium's brief to submit its reply.

MiUenniwn has not yet adopted any oftbe alternatives that DOS identified. For that
reason, it will presumably a.Ucmpt to show that all alternatives are DOt reasonable (taking into
account cost and benefit) and not Ivailable. We expect Millennium to submit engineering and
technical materia.ls regarding the aJternarive routes. The State's cngineer$ and CODB\&ltants must
be given adequate tlmeto review Mill8Mium)s comments and determine whether route
adjustmcnts to resolve dlosc concerns can bc made.

Millennium and its engineering consultant$ have already had more than three months to
JWiew and pr~ materials regarding the a)temalives. With 35 additional days to prepare its
brief. Millennium will have much more time than d1e proposed 10 days that nos would have to
address new technical issues raised by MiUeMiuID. DOS has nol seen and cannot anticipate ali
routing issu&s Millennium may raise on each of the altemate routes. Therefore, DOS will need
D1ore than the 10 days to provide an adequate response. We propose at least 35 days following
Millennium. s brief.

Thank you for the oppol1Uuity to provide our comments on the proposed briefing
schedule. and thmk you for your consideratioD.

Sincerely.

MlCJ~
Glen Bmening
General Counsel
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